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INTRODUCTION

While there is far less litigation over witness disclosures
under Rule 213 than there was under the o©ld Rule 220, there
nonetheless have been several recent decisions addressing those
discleosures. A review of those c¢ases may help develop a
strategy for pre-trial disclosure that will avoid problems at
trial.

In general, the cases either address the adequacy of a
disclosure in an answer to a Supreme Court Rule 213(f)
interrogatory or the adequacy of a disclosure when a discovery
deposition has been taken. L review of those recent cases
provides some guidance in disclosing opinions and opinion
witnesses.

In light of these and other cases, the litigant must be
cautious to make sure they have fully disclosed every opinion to
be relied on at triagl. For lay witnesses and independent
experts, like a treating physician, &a disclosure will be
considered sufficient 1f it gives reasonable notice of the
testimony, taking into account the limitations on the parties’
knowledge of the facts known by, and opinions held by, the
witness (S8.Ct. BRule 213(f} (1) and (2})). For controlled expert
witnesses, it is important to disclose not only the opinions,
put “the bases therefore” (F.Ct. Rule 213(f) (3) (ii)).

Just as there is an initial duty to disclose in response to
Interrogatories or a Request to Produce, there 1is an ongoing
duty to supplement throughout the litigation, and the duty rests
with the party into whose hands new informaticen has fallen.
Increasingly, Courts are focusing on the ongoing duty to
supplement. Rule 213(1) clearly reguires parties to
“seasonably” supplement answers or responses “whenever new or
additional information subsequently becomes known to that
party.” Rule 2714 establishes a similar duty with respect to
supplementing responses to Requests to Produce. A party must
seasonably supplement prior responses to the extent documents,
objects, or tangible things subsequently come into that party’s

possession cor control.



RULE 201 (B} -

(b) Scope of Discovery.

{1) Full Disclosure Required. Except as provided in these
rules, a party may obtain by discovery full disclosure
regarding any matter relevant to the subject matter inveolved in
the pending action, whether it relates to the claim or defense
of the party seeking disclcosure or any cther party, including
the existence, description, nature, custody, condition, and
location of any documents or tangible things, and the identity
and location of perscons having knowledge of relevant facts.
The word “documents,” as used in these rules, includes, but is
not limited to, papers, photographs, films, recordings,
memoranda, books, records, accounts, communications and all
retrievable information in computer storage.

(2) Privilege and Work Product. All matters that are
privileged against disclosure on the trial, including
privileged communications between a party or his agent and the
attorney for the party, are privileged against disclosure
through any discovery procedure. Material prepared by or for a
party in preparation for trial is subject to discovery only if
it does not contain or disclose the theories, mental

impressions, or litigation plans of the party’s attornsay. The
court may apportion the cost involved in originally securing
the discoverable material, including when appropriate a

reasonable attorney’s fee, in such matter as is just.

(3} Consultant. A consultant is a person who has been retained
nr specially employed in anticipation of 1litigation or
preparation for trial but who is not to be called at trial.
The identity, opinions, and work product of a consultant are
discoverable only upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery
to obtain facts or opinions on the same subject matter by other

means.

RULE 213 (e), (f), (g) AND (i) -

{e) Option to Produce Documents. When the answer to an
interrogatory may be obtained from documents in the possession
or control of the party on whom the interrogatory was served, it
shall be a sufficient answer to the interrogatory to produce




those documents responsive to the interrcgatory. When a party
elects to answer an interrogatory by the production cof
documents, that production shall comply with the requirements of

Rule 214,

(£) Identity and Testimony of Witnesses. Upon  written
interrogatory, a party must furnish the identities and addresses
cf witnesses who will testify at trial and must provide the

following information:

(1) Lay Witnesses. A “lay witness” is a perscn giving only fact
or lay opinion testimony. For each lay witness, the party must
identify the subjects on which the witness will testify. An
answer is sufficient if 1t gives reasonable notice of the
testimony, taking into account the limitaticns on the party's
knowledge of the facts known by and cpinions held by the

witness.

(2) Independent Expert Witnesses. An T“independent expert
witness” is a person giving expert testimony who is not the
party, the party's current employee, or the party's retained
expert. For each independent expert witness, the party must
identify the subjects on which the witness will testify and the
opinions the party expects to elicit. An answer is sufficient
if it gives reasonable notice of the testimony, taking into
account the limitations on the party's knowledge of the facts
known by and opinions held by the witness.

(3) Controlled Expert Witnesses. A “contrclled expert witness”
is a person giving expert testimony who is the party, the
party's current employee, or the party's retained expert. For
each controlled expert witness, the party must identify: (i)
the subject matter on which the witness will testify; (ii) the
conclusions and opinions of the witness and the bases therefor;
{iii) the qualifications of the witness; and (iv) any reports
prepared by the witness zbout the case.

(g) Limitation on Testimony and Freedom to Cross-Examine. The
information disclosed in answer to a Rule 213(f) interrogatory,
or in a discovery deposition, limits the testimony that can be
given by a witness on direct examination at trial. Information
disclosed in a discovery deposition need not be later
specifically didentified in a Rule 213(f) answer, but, upocn
objection at trial, the burden is on the proponent of the
witness to prove the information was provided in a Rule 213(f)
answer or in the discovery deposition. Except upon a showing of
good cause, information in an evidence deposition not previocusly



disclosed in a Rule 213(f) interrcgatory answer or 1in a
discovery deposition shall not be admissible upon objection at

trial.

Withcocut making disclosure under this rule, however, a cross-—
examining party can elicit information, including opinions, from
the witness. This freedom to cross-examine 1s subject to a
restriction that applies in actions that involve multiple
parties and multiple representation. In such actions, the cross-
examining party may  not elicit undisclosed information,
including opinions, from the witness on an issue on which its
position is aligned with that of the party deoing the direct
examination.

(i) Duty to Supplement. A party has a duty to seasonably
supplement or amend any prior answer or response whenever new or
additional information subseguently becomes known to that party.

OPINIONS HAVE TO BE DISCLOSED, BUT ONLY UPON INTERROGATORY -

Heriford v. Moore, 377 Ill.App.3d 849, 883 N.E.2d 81
(4= D. 2007). If a party does not propound Rule 213
Interrogatories requesting disclosure of opinions and
the bases therefore, there is no duty to make that
disclosure netwithstanding other obligaticns to
disclose the identity of a witness.

American Service Insurance Company v. Olszewski, 324
Ill.App.3d 743, 756 N.E.2d 250, 258 Ill.Dec. 268 (1=t
D. 2001). Litigants must disclose the identity of lay
trial witnesses in response to a Rule 213{f)
Interrogatory. In this case, the witness at issue had

not been deposed.

White v. Garlock Sealing Technologies, LLC, 337
I11l.App.3d 309, 311 Ill.Dec. 350, 4 D. 2007. The
plain language of Rule 213 requires that a party
identify “conclusions and opinions” of that party’s
“controlled expert witness” and contains no language
limiting the disclosure to “conclusions and opinions”
that the party  expects to elicit on direct

examination. Subparagraph (i) requires a party to
seasonably supplement or amend prior responses and
disclosures. This includes not only what the party

expects to elicit on direct examination but the
witness’'s opinions as disclosed during cCross-
examination.



A WITNESS MAY ELABORATE ON AN OPINION DISCLOSED IN INTERROGATORY

Cavalenes v. Rush Oak Park Hospital, 398 Ill.App.3d
837, 338 Ill.Dec.77, 1°° D. 2010. A witness may
elaborate on a properly disclosed opinion. The fact
that trial testimony is more precise than the opinion
as originally disclosed does not necessarily result in
a violation. However, the witness’s testimony must be
encompassed by the original opinion. The testimony
cannot state new reasons for the opinions. However, a
logical corollary to an opinion or a mere elaberation
of the original statement 1is acceptable. The
proponent of the evidence has a burden tc prove that
the opinions were provided in an answer to a Rule 213

Interrcgatory or in the witness’s discovery
deposition.

Lopeaz V. Northwestern Memorial Hospital, 375
I11.App.3d 637, 873 N.E.2d 420 (1°® D. 2007). “Rule

213(f) (3) requires parties to furnish, among other
things, the subject matter, conclusions and opinions
of controlled expert witnesses who will testify at
trial. Rule 213(g) limits expert opinions at trial to
‘the information disclosed in answer to a Rule 213(I)
Interrogateory or at deposition’. A witness may
elaborate on & disclosed opinion as long as the
testimony states logiczl ccrollaries to the opinion
rather than new reasons for it. Barton v. Chicago &
Northwestern Transportation Company, 325 Ill.App.3d
1005, 1039 258 Ill.Dec. B44, 757 N.E.2d 533 (2001).
Such testimony must be encompassed by the original
opinion. Prairie v. Snow Valley Health Resources,
Inc., 324 Ill.2pp.3d 568, 576, 258 Ill.Dec. 202, 755
N.E.2d 2021 (2001). A party’s Rule 213 disclosures
must “drop down to specifics.” Sullivan, 209 Ill.Zd at
109. While it is improper for a trial court to allow
previously undisclosed opinions that advance a new
negligence theory (Clayton v. County of Cook, 346
I1l.App.3d 367, 281 1Ill.Dec. 854, 805 N.E.2d 222
(2003) ), an opinion is not new merely because it
refers to a more precise time than given in the
expert’s Rule 213 disclosure (Seef v. Ingalls Memorial
Hospital, 311 I11l.App.3d 7, 23, 243 Ill.Dec. 806, 724
N.E.2d 115 (199%) ). In this case, the expert’'s
deposition testimony was broad enough to suggest a
range of times when the injury could have occurred.




Therefore, his trial testimony regarding a more
specific time was not inconsistent.

NEW TERMS, DESCRIPTIONS, CALCULATIONS, OR LANGUAGE CAN BE AN
ELABORATION -

Johnson v. Johnson, 386 Ill.App.3d 522, 898 N.E.2d 145
(15* D. 2008). If an expert’s opinion is disclosed and
explained, the opinion will be admissible even if it
is explained in different terms. “Although Plaintiffs
are correct that the specific term ‘reasonably
expected’ was not included inn  Jahiel’s written
opinions that Defendant disclosed prior to trial, the
substance of her opinion remains consistent. Indeed,
in her written opinion, she indicated that such a
horse’s kick response was ‘a natural and predictable
expression of the horse’s surprise and flight.’
Jahiel’s testimony 1s nc way constituted a surprise to
Plaintiff.”

Tyco Electronics Corporation v. Illinois Tool Works,
Inc., 384 Ill.App.3d 830, 895 N.E.2d 976 (1°° D. 2008).
In his deposition, a disclosed expert testified that
damages in a contract/warranty case were 3.94 million
dollars. At trial, he testified the damages were 4.7
million dollars. The Court allowed the revised
cpinion to be introduced into evidence because the
expert had thoroughly described and detailed the
manner of calculation such that the calculation
formula, rather than the conclusicn, supported the
trial testimony. “Sheets’ disclosed opinion clearly
identified the possible alternative formulations of
the shipping and labeor cost component of his damage
calculation...Sheets’ use of the latter calculation at
trial, adding it to the 1.3 million production cost
component and c¢oncluding that Tyco’s damages were
approximately 4.7 million, was consistent with his
previously disclosed opinion and, therefore, not a
violation of Rule 213 (384 Ill.App.3d at 833).

Timothy Whelan Law Associates, Ltd., 409 T11.App.3d
359, 349 Ill.Dec. 729, 2™ D. 2011. An opinion is
admissible if a reasonable person would conclude that
the opinion was encompassed by a party’s disclosure of
witness testimcny and opinions.




DISCLOSURE OF A WHOLLY NEW OPINION IS NOT AN ELABORATION -

Lisowski v. McNeil Memorial Hospital Association, 381
Ill.App.3d 275, 885 N.E.2d 1120 (1°°. D. 2008). Noting
that a witness may “elaborate” on a disclcsed opinion
as long as the testimony states logical corollaries to
the opinion, rather than new reasons for it (Barton v.
Chicago and Northwestern Transportation Company, 235
I1l1.2pp.3d 1005, 1039, 258 Il1l.Dec. 844, 757 N.E.Z2d
533 (2001), the Court held that an expert’s opiniocns
regarding depression were not adequately disclosed by
reference to another doctor’s deposition in which
depression was mentiocned or by reference to “all of
the other problems that resuited” from the injury.

A DISCLOSURE OF A GENERAIL. OPINION IN DISCOVERY WILL NOT ALLOW
INTRODUCTION OF SPECIFIC OPINIONS AT TRIAL =

Sullivan v. Edward Hospital, 209 1Il1l1.2d 100, 282
Ill.Dec.348, B06 N.E.2d 645 (2004). The Plaintiff had
sued a hospital and a doctor for medical malpractice.
The Plaintiff failed to disclose the expert’s opinion
that a nurse had deviated from the standard of care by
not adeqguately communicating the Plaintiff’s condition
to the doctor. The Plaintiff arqgued that the specific
opinion at issue was an “elaboration” or “logical
correiator” cf, or “Yeffectively implicated”
Plaintiff’s Rule 213 disclosure. The Court held that
the disclosure with respect to that specific opinion
was not adequate: “as the trial court reasoned, ‘you
have to drop down to specifics.’” (208 Ill.2d at 109).

RULE 213(f) REQUIRES THE DISCLOSURE OF THE BASES FOR RETAINED
EXPERT OPINIONS -

Wilbourn v. Cavalenes, 398 Il1l.App.3d 837, %23 N.E.2d
937, 338 Ill.Dec. 77 (1°F D. 2010). The parties must
disclose the specific bases for a controlled expert’s
opinions. A witness may elaborate on a properly
disclosed opinion (Becht v. Balac, 317 Iil.App.3d
1026, 1037, 251 Ill.Dec. 560, 740 N.E.2d 1131 (2000).
The fact that the trial testimony is more precise than
the cpinion as originally disclosed does not

necessarily result in a violation. Seef v. Ingalls
Memorial Hospital, 311 Ill.App.3d 7, 243 Ill.Dec. 806,
724 N.E.2d 115 {(1999) . However, the witness’s

testimony must be encompassed by the original opinion



(Becht, 317 Ill.App.3d at 1037, 251 Ill.Dec. bH&0, 740

N.E.2d 1131. The testimony cannot state new reasons
for the opinion. Barton v. Chicago & Northwestern
Transportation Company, 325 Ill.App.3d 1005, 1039, 258
Il1l.Dec. 844, 757 N.E.2d 533 (2001). However, a
logical corollary te an opinion or a mere elaboration
cf the criginal statement is acceptable. Seef, 311

I11.App.3d at 21, 243 Ill.Dec. 806, 724 N.E.2d 115.
The proponent of the evidence says the burden to prove
that the opinions were provided in an answer to a Rule
213 Interrogatory or in the witness’s discovery

deposition.

DISCLOSURE OF LAY WITNESS OPINIONS NEED NOT DISCLOSE THE BASES -

Matthews v. Avalon Petroleum Company, 375 Il1l.App.3d

1, B871 N.E.2d 859 (1°° D. 2007). A truck driver
tripped and fell over a piece of metal jutting up from
a fuel pump. He sued the property owner. The

Defendant offered testimony from a lay witness who
conducted last minute measurements of an object at
issue. In allowing the testimony, the Court noted
that Rule 213 distinguishes between lay and expert
opinions. Rule 213 only requires disclosure of the
basis of an expert’s opinion. For a lay opinion, the
party only has to disclose the subject matter. The
Court noted that the witness “was not testifying as an
expert when he stated that there was no physical
obstructions present on the site to prevent a person
from walking around this particular pump.” {375
I11.App.3d at 12).

RULE 213 DOES NOT APPLY TO CROSS-EXAMINATION -

Stapleton v. Moore, 2010 WI 2465419 (Ill.App. 1°° D.
2010) . Rule 213 does not apply tc cross—examination
of an opposing party’s opinion witness. Rule 213(g)
does not require that a party disclose Jjournal
articles that party intends to use in cross-examining
the opposing party’s opinion witnesses. Cross-
examination of an expert with reference to a
recognized text or treatise 1is proper whether the
Court has taken Jjudicial notice of the author’s
competence, or, absent concession by the witness, the
cross-examiner proves the text or treatise is
authoritative. See also Maffett w. Bliss, 329
I11.App.3d 562, 264 Ill.Dec. 741, 771 N.E.2d 445




(2002) . Skubak wv. Lutheran General Healthcare
Systems, 339 Il1l.App.3d 30, 273 TIli.Dec. 925, 790
N.E.2d 67 {(2003}.

RULE 213(G) DOES NOT LIMIT DOCUMENT PRODUCTICN UNDER RULE

214.

ALTHQUGH RULE 213(G) DOES NOT LIMIT CROSS~-EXAMINATION OF

DISCLOSED OPINIONS, IT PROVIDES NO EXEMPTION FROM DISCLOSURE OF

ALL DOCUMENTS WHICH RULE 214 MANDATES BE DISCLOSED OR PRODUCED.

EVEN TF DOCUMENTS ARE JUST GOING TO BE USED DURING CROSS-

EXAMINATION, THEY MUST BE DISCLOSED UNDER SUPREME COURT RULE 214

AND ARE NOT EXCEPTED FROM DISCLOSURE UNDER RULE 214.

Scales v. Benne, 959 N.E.2d 764, 355 Ill.Dec. 350.
This case involves cross-examination of an opinion
witness with photographs that were not previously
disclosed.

DISCLOSURES oF OPINIONS MUST BE SUPPLEMENTED , AS

MUOST

DISCLOSURES OF THE BASES. NEW INFORMATION MAY OR MAY NOT

NEED

TO BE DISCLOSED DEPENDING ON ITS IMPACT -

Coleman v. Abella, 322 Ill.2pp.3d 792, 752 N.E.2d
1150, 256 Ill.Dec. 908 (1°% D. 2001). The Plaintiff
failed to disclose that, after his deposition,
Plaintiff’s expert had reviewed additional information
pricr to trial. Even when the bases for the opinion
expressed at trial is not broadened by the
supplementary material and the opinion itself remains
unchanged from that expressed at the deposition, an
cbligation remains on counsel to update answers to
Rule 213 Interrogatcries so the newly supplied
material is disclosed to the opposing side. However,
it is an abuse of discretion to bar the expert from
testifying where the additicnal material has no
bearing on the opinions stated in the deposition and
the opinions to be offered at trial are the same as
those disclosed in the deposition “It was an abuse of
discretion to strike her entire testimony.” 322

I11.App.3d at 799.

Grilleo v. Yeager Construction, 387 Ill.App.3d 577, 800
N.E.2d 1249 (1°* D. 2008). At his discovery
deposition, the treating physician testified about the
Plaintiff’s injury, treatment, and prognosis. Shortly
before trial the parties learned that the doctor had
examined and treated the Plaintiff subsequent to his
discovery deposition. The surgeon’s testimony and




opinions were consistent with his opiniegns at his
discovery deposition and so he was allowed to testify
regarding the subsequent examination.

Copeland v. Stebco Products Corp., 316 Ill.App.3d 932,
250 Ill.Dec.235, 1°° D. 2000. Even though an expert’s
opinion may not change during the course of discovery,
a party is obligated to disclose additional bases for
that opinion, such as the availability of additional
information or the conduct of additional experiments
or the presence of additional opinions formed through
subsequent testing.

6 PART TEST -

Boyd v. City of Chicago, 378 Ill.App.3d 57, 880 N.E.2d
1033, 317 Ill.Dec. 41 (1°® D. 2007). The factors that
the Court must consider when imposing discovery
sanctions for faiilure +to disciose witnesses and
testimony include: (1) the surprise of the adverse
party; (2) the prejudicial effect of the witness’s
testimony; (3) the nature of the testimony; {(4) the
diligence of the adverse party; (5) the timeliness of
the objection, and (&) the good faith of the party who
is offering the testimony.

Pancoe v. Singh, 376 Ill.App.3d 900, 876 N.E.2d 288
(1°* D. 2007). The Plaintiff called Defendant’s expert
to testify at trial. Plaintiff failed to disclose
Defendant’s expert as his own witness. Defendant had
disclosed the expert and his opinions, identified the
topics on which he would testify, and was present when
the expert was deposed. The expert’s testimeony in the
Plaintiff’s case did not exceed his deposition
testimony. Finally, the Plaintiff had issued a Trial
Subpoena to that expert. The Court held that although
the Plaintiff did not include the defense expert in
his Rule 213(f) disclosures, the Plaintiff could
intreoduce the expert’s testimony. Interestingly, the
Court did not refer to Supreme Court language 213(g)
which specifically states “information disclosed in a
discovery deposition need not be later specifically
identified in a Rule 213{f) answer”. Although the
Court did not address that language in Rule 213(g},
the Court did allow the testimony to be admitted.




