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CIVILITY IN WORKER COMPENSATION PRACTICE
INTRODUCTION
In the December 6, 2011 Edition of the Harvard Business Review, Bill Taylor published an article

whose title alone says much about professionalism, collegiality, and civility: Just Because You Can
Doesn’t Mean You Should.

Mr. Taylor reviews recent events in business and the economy. He talks about members of the
European Union doing everything possible to avoid cooperation. He questions the effectiveness,
goals and real purposes of “Occupy Wall Street”. He then focuses on one story from the news that
for him “provides a huge ‘teachable moment’ for business leaders going forward”. He cites a certain
bank’s decision to charge customers a $5.00 monthly fee to use their debit cards:

Just because you can, by virtue of your size or market power, extract more money
from customers or partners, doesn't mean you should, especially if doing so serves
no purpose other than filling your coffers. There is more to leadership, particularly in
these troubled and uncertain times, than tweaking the “value proposition” — the
narrow calculus of costs vs. benefits, doing things for customers vs. taking things
away from them. Real leadership is about embracing the “values propositions” --
doing the right thing at all times, and figuring out how to build a great business
around that unwavering promise.

Mr. Taylor's article was excellent. Google it and take a few minutes to read it. It was drafted for the
business community but it applies to us.

Perhaps it applies even more particularly to us because our end goal is not solely profitability, an
arguably justifiable goal for businesses and corporations. Our end goal is a broader and more
important concept: the facilitation of the administration of justice.

Attached to these comments are some selected excerpts from the Supreme Court Rules of
Professional Conduct. Also included is a copy of the preamble to those Rules. Acknowledgment is
due to Westlaw for providing the database.

The selected Rules and the preamble are intended to draw attention to the proposition that, in our
work, Mr. Taylor's message is a central or core principal. Not coincidentally, it's also central to other
philosophical and theological thought and writing. Those of us who have followed or studied a
religion or theology have read the same message. The rules of our social organizations, fraternities
and sororities, the scouts, and the bylaws of the local soccer league all reflect it. It is hard to imagine
constructive social interaction without it.

Most lawyers seems to skim over the preamble to the Rules of Professional Conduct. It doesn't
contain fact-specific instructions or guidelines. It is, however, an excellent tool to describe the
discipline of action essential to our profession, and it dovetails nicely with Mr. Taylor’s thesis.

The Rules and the preamble directly address the obligation to act civilly. The best thing that any
individual reader can do to supplement them is identify what they see in themselves that needs
improvement. As either defense counsel or plaintiff's counsel, many of us may have employed time-
wasting evasive objections to Requests to Produce. In response to Interrogatories we may have
overly parsed words. Is there really any debate on what the meaning of the word “is” is? One can
ask oneself if they have been unnecessarily combative in depositions, or have tried to be
unnecessarily and unproductively intimidating to counsel or witnesses.
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The things that make up civility do not just include a strict adherence to the Rules of Professional
Conduct: rather, they include some basic things about trying to be a good person and “a public
citizen having special responsibility”.

That all sounds high-minded and ideological, but there is a fundamental practical result that obtains
from acting civilly during the course of litigation, particularly in the course of practice before the
Workers’ Compensation Commission. That result is efficiency.

Workers’ compensation cases can be complex or simple. The system can be remarkably efficient,
or maddeningly complex. The Commission’s practice rules, and the volume of work we do,
presume that lawyers will be honest with one another, agree when they can, identify the issues on
which they cannot agree, disclose evidence appropriately, negotiate in good faith, and stick to their
word. These points are all reflected on the Request for Hearing, or what we call the “stip sheet”. If
litigators honestly evaluate a case, disclose all of their evidence appropriately, and then work
together to complete and submit stip sheets in a fair and accurate way, the workload of the lawyers,
the Arbitrators, and the Commissioners shrinks. Most importantly, as we all know, most of the cases
that we handle in front of the Commission do not go to trial. The process of working with opposing
counsel to fairly and honestly prepare a case for trial usually leads to compromise and resolution.

The system that we work in will grind to a halt, much like both our Federal and State governments, if
practitioners do things just because they can, rather than doing things because they should. The
preamble to the Rules of Professional Conduct, the Rules themselves, and a few sections of the
code of civil procedure, all suggest that the civility is not just a good idea. It is mandated. A little
experience suggests it's also the best way to move your case load. As an aside, it's also the best
way to make a living.



THE CODE OF PROFESSIONAL RESPONSIBILITY

PREAMBLE: A LAWYER'S RESPONSIBILITIES

[1] A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal
system and a public citizen having special responsibility for the quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides
a client with an informed understanding of the client's legal rights and obligations and explains their
practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of
the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but
consistent with requirements of honest dealings with others. As an evaluator, a lawyer acts by
examining a client's legal affairs and reporting about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-party neutral, a
nonrepresentational role helping the parties to resolve a dispute or other matter. Some of these
Rules apply directly to lawyers who are or have served as third-party neutrals. See, e.g., Rules 1.12
and 2.4. In addition, there are Rules that apply to lawyers who are not active in the practice of law or
to practicing lawyers even when they are acting in a nonprofessional capacity. For example, a
lawyer who commits fraud in the conduct of a business is subject to discipline for engaging in
conduct involving dishonesty, fraud, deceit or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt and diligent. A lawyer should
maintain communication with a client concerning the representation. A lawyer should keep in
confidence information relating to representation of a client except so far as disclosure is required or
permitted by the Rules of Professional Conduct or other law.

[5] A lawyer's conduct should conform to the requirements of the law, both in professional service to
clients and in the lawyer's business and personal affairs. A lawyer should use the law's procedures
only for legitimate purposes and not to harass or intimidate others. A lawyer should demonstrate
respect for the legal system and for those who serve it, including judges, other lawyers and public
officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of official action, it is
also a lawyer's duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access to the legal system, the
administration of justice and the quality of service rendered by the legal profession. As a member of
a learned profession, a lawyer should cultivate knowledge of the law beyond its use for clients,
employ that knowledge in reform of the law and work to strengthen legal education. In addition, a
lawyer should further the public's understanding of and confidence in the rule of law and the justice
system because legal institutions in a constitutional democracy depend on popular participation and

support to maintain their authority.



[6A] It is also the responsibility of those licensed as officers of the court to use their training,
experience, and skills to provide services in the public interest for which compensation may not be
available. ‘it is the responsibility of those who manage law firms to create an environment thatis
hospitable to the rendering of a reasonable amoku‘nt of uncompensated service by lawyers practicing
in that firm. Service in the public interest may take many forms. These include but are not limited to
pro bono representation of persons unable to pay fér legal services and assistance in the organized
bar's efforts at law reform. An individual lawyer's efforts in these areas is evidence of the lawyer's
good character and fitness to practice law, and the efforts of the bar as a whole are essential to the
bar's maintenance of professionalism. To help monitor and quantify the extent of these activities, and
to encourage an increase in the delivery of legal services to persons of limited means, lllinois
Supreme Court Rule 756(f) requires disclosure with each lawyer's annual registration with the lilinois
Attorney Registration and Disciplinary Commission of the approximate amount of his or her pro bono
legal service and the approximate amount of qualified monetary contributions. See also Committee
Comment (June 14, 2006) to lllinois Supreme Court Rule 756(f).

[6B] The absence from the Illinois Rules of a counterpart to ABA Model Rule 6.1 regarding pro bono
and public service should not be interpreted as limiting the responsibility of lawyers to render
uncompensated service in the public interest. Rather, the rationale is that this responsibility is not
appropriate for disciplinary rules because it is not possible to articulate an appropriate disciplinary
standard regarding pro bono and public service.

[7] Many of a lawyer's professional responsibilities are prescribed in the Rules of Professional
Conduct, as well as substantive and procedural law. However, a lawyer is also guided by personal
conscience and the approbation of professional peers. A lawyer should strive to attain the highest
level of skill, to improve the law and the legal profession and to exemplify the legal profession's
ideals of public service.

[8] A lawyer's responsibilities as a representative of clients, an officer of the legal system and a
public citizen are usually harmonious. Thus, when an opposing party is well represented, a lawyer
can be a zealous advocate on behalf of a client and at the same time assume that justice is being
done. So also, a lawyer can be sure that preserving client confidences ordinarily serves the public
interest because people are more likely to seek legal advice, and thereby heed their legal
obligations, when they know their communications will be private.

[9] In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all
difficult ethical problems arise from conflict between a !aWyer‘s responsibilities to clients, to the legal
system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory
living. The Rules of Pfofessional Conduct often prescribe terms for resolving such conflicts. Within
the framework of these Rules, however, many difficult issues of professional discretion can arise.
Such issues must be resolved through the exercise of sensitive professional and moral judgment
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guided by the basic principles underlying the Rules. These principles include the lawyer's obligation
zealously to protect and pursue a client's legitimate interests, within the bounds of the law, while
maintaining a professional, courteous and civil attitude toward all persons involved in the legal
system.

[10] The legal profession is largely self-governing. Although other professions also have been
granted powers of self-government, the legal profession is unique in this respect because of the
close relationship between the profession and the processes of government and law enforcement.
This connection is manifested in the fact that ultimate authority over the legal profession is vested
largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional calling, the occasion for
government regulation is obviated. Self-regulation also helps maintain the legal profession's
independence from government domination. An independent legal profession is an important force in
preserving government under law, for abuse of legal authority is more readily challenged by a
profession whose members are not dependent on government for the right to practice.

[12] The legal profession's relative autonomy carries with it special responsibilities of self-
government. The profession has a responsibility to assure that its regulations are conceived in the
public interest and not in furtherance of parochial or self-interested concerns of the bar. Every lawyer
is responsible for observance of the Rules of Professional Conduct. A lawyer should also aid in
securing their observance by other lawyers. Neglect of these responsibilities compromises the
independence of the profession and the public interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this role requires an
understanding by lawyers of their relationship to our legal system. The Rules of Professional
Conduct, when properly applied, serve to define that relationship.

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are
imperatives, cast in the terms “shall” or “shall not.” These define proper conduct for purposes of
professional discipline. Others, generally cast in the term “may,” are permissive and define areas
under the Rules in which the lawyer has discretion to exercise professional judgment. No disciplinary
action should be taken when the lawyer chooses not to act or acts within the bounds of such
discretion. Other Rules define the nature of relationships between the lawyer and others. The Rules
are thus partly obligatory and disciplinary and partly constitutive and descriptive in that they define a
lawyer's professional role. Many of the Comments use the term “should.” Comments and the
Preamble and Scope do not add obligations to the Rules but provide guidance for practicing in

compliance with the Rules.



[15] The Rules presuppose a larger legal context shaping the lawyer's role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers
and substantive and procedural law in general. The Comments are sometimes used to alert lawyers
to their responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an open society, depends primarily upon
understanding and voluntary compliance, secondarily upon reinforcement by peer and public opinion
and finally, when necessary, upon enforcement through disciplinary proceedings. The Rules do not,
however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile
human activity can be completely defined by legal rules. The Rules simply provide a framework for
the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer's authority and responsibility, principles of
substantive law external to these Rules determine whether a client-lawyer relationship exists. Most
of the duties flowing from the client-lawyer relationship attach only after the client has requested the
lawyer to render legal services and the lawyer has agreed to do so. But there are some duties, such
as that of confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a
client-lawyer relationship shall be established. See Rule 1.18. Whether a client-lawyer relationship
exists for any specific purpose can depend on the circumstances and may be a question of fact.
[18] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in various respects is generally vested in the
attorney general and the state's attorney in state government, and their federal counterparts, and the
same may be true of other government law officers. Also, lawyers under the supervision of these
officers may be authorized to represent several government agencies in intragovernmental legal
controversies in circumstances where a private lawyer could not represent multiple private clients.
These Rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the
disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer's conduct will
be made on the basis of the facts and circumstances as they existed at the time of the conduct in
question and in recognition of the fact that a lawyer often has to act upon uncertain or incomplete
evidence of the situation. Moreover, the Rules presuppose that whether or not discipline should be
imposed for a violation, and the severity of a sanction, depend on all the circumstances, such as the

willfulness and seriousness of the violation, extenuating factors and whether there have been

previous violations.



[20] Violation of a Rule shouid not itself give rise to a cause of action against a lawyer nor should it
create any presumption in such a case that a legal duty has been breached. In addition, violation of
a Rule does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a
lawyer in pending litigation. The Rules are designed to provide guidance to lawyers and to provide a
structure for regulating conduct through disciplinary agencies. They are not designed to be a basis
for civil liability. Furthermore, the purpose of the Rules can be subverted when they are invoked by
opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer's self-
assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not
imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement
of the Rule. Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer's
violation of a Rule may be evidence of breach of the applicable standard of conduct.

[21] The Comment accompanying each Rule explains and illustrates the meaning and purpose of
the Rule. The Preamble and this note on Scope provide general orientation and are instructive and
not directive. The Comments are intended as guides to interpretation, but the text of each Rule is
authoritative.

Copr.(c) 2016 Thomson Reuters

I.L.C.S. S Ct Rules of Prof.Conduct Art. VI, Refs & Annos, IL R S CT RPC Art. VIII, Refs & Annos

Current with amendments received through April 1, 2016.



ILCS S Ct Rules of Prof.Conduct Rule 1.1
Formerly cited as IL ST CH Rule 1.1; IL ST S CT RPC Rule 1.1
Rule 1.1. Competence
A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparaﬁon reasonably necessary for the representation.
Adopted July 1, 2009, eff. Jan. 1, 2010.

Comment

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer's
general experience, the lawyer's training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field of
law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems
of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long experience. Some important legal skills, such as the analysis of precedent, the
evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determinihg what kind of legal problems a situation may involve, a
skill that necessarily transcends any particular specialized knowledge. A lawyer can provide
adeqUate representation in a wholly novel field through necessary study. Competent representation
can also be provided through the association of a lawyer of established competence in the field in
question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer
would be impractical. Even in an emergency, however, assistance should be limited to that
reasonably necessary in the circumstances, for ill-considered action under emergency conditions
can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an

unrepresented person. See also Rule 6.2.



Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions
ordinarily require more extensive treatment than matters of lesser complexity and consequence. An
agreement between the lawyer and the client regarding the scope of the representation may limit the
matters for which the lawyer is responsible. See Rule 1.2(c).

Retaining Or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to provide or
assist in the provision of legal services to a client, the lawyer should ordinarily obtain informed
consent from the client and must reasonably believe that the other lawyers' services will contribute to
the competent and ethical representation of the client. See also Rules 1.2(e) and Comment [15], 1.4,
1.5(e), 1.8, and 5.5(a). The reasonableness of the decision to retain or contract with other lawyers
outside the lawyer's own firm will depend upon the circumstances, including the education,
experience and reputation of the nonfirm lawyers; the nature of the services assigned to the nonfirm
lawyers; and the legal protections, professional conduct rules, and ethical environments of the
jurisdictions in which the services will be performed, particularly relating to confidential information.
[7]1 When lawyers from more than one law firm are providing legal services to the client on a
particular matter, the lawyers ordinarily should consult with each other and the client about the scope
of their respective representations and the allocation of responsibility among them. See Rule 1.2.
When making allocations of responsibility in a matter pending before a tribunal, lawyers and parties
may have additional obligations that are a matter of law beyond the scope of these Rules.
Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing legal education requirements to which
the lawyer is subject.

Comment adopted July 1, 2009, eff. Jan. 1, 2010. Amended Oct. 15, 2015, eff. Jan. 1, 2016
Copr.(c) 2016 Thomson Reuters

|.L.C.S. S Ct Rules of Prof.Conduct Rule 1.1, ILR S CT RPC Rule 1.1

Current with amendments received through April 1, 2016.
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ILCS S Ct Rules of Prof.Conduct Rule 1.3
Formerly cited as IL ST CH Rule 1.3; IL ST S CT RPC Rule 1.3
Rule 1.3. Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.
Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to
vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the
interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a client. For example, a lawyer may
have ahthority to exercise professional discretion in determining the means by which a matter should
be pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons involved in the legal process with
courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position may
be destroyed. Even when the client's interests are not affected in substance, however, unreasonable
delay can cause a client needless anxiety and undermine confidence in the lawyer’s trustworthiness.
A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter,
the relationship terminates when the matter has been resolved. If a lawyer has served a client over a
substantial period in a variety of matters, the client sometimes may assume that the lawyer will
continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about
whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the
lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client and the lawyer and the client have not
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agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the client about
the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2).
Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the
representation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner's death or disability, the
duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable
rules, that designates another competent lawyer to review client files, notify each client of the
lawyer's death or disability, and determine whether there is a need for immediate protective action.
See lliinois Supreme Court Rule 776, Appointment of Receiver in Certain Cases.

Copr.(c) 2016 Thomson Reuters

I.L.C.S. S Ct Rules of Prof.Conduct Rule 1.3, ILR S CT RPC Rule 1.3

Current with amendments received through April 1, 2016.



ILCS S Ct Rules of Prof.Conduct Rule 2.1
Formerly cited as IL ST CH Rule 2.1; IL ST S CT RPC Rule 2.1
Rule 2.1. Advisor

In representing a client, a lawyer shall exercise independent professional judgment and render
candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations
such as moral, economic, social and political factors, that may be relevant to the client's situation.
Adopted Feb. 8, 1990, eff. Aug. 1, 1990. Revised July 1, 2009, eff. Jan. 1, 2010.

COMMENT

Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal
advice often involves unpleasant facts and alternatives that a client may be disinclined to confront. In
presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as
acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid
advice by the prospect that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal
advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral
and ethical considerations in giving advice. Although a lawyer is not a moral advisor as such, moral
and ethical considerations impinge upon most legal questions and may decisively influence how the
law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a
request is made by a client experienced in legal matters, the lawyer may accept it at face value.
When such a request is made by a client inexperienced in legal matters, however, the lawyer's
responsibility as advisor may include indicating that more may be involved than strictly legal
considerations.

[4] Matters that go beyond strictly legal questions may aiso be in the domain of another profession.
Family matters can involve problems within the professional competence of psychiatry, clinical
psychology or social work; business matters can involve problems within the competence of the
accounting profession or of financial specialists. Where consultation with a professional in another
field is itself something a competent lawyer would recommend, the lawyer should make such a
recommendation. At the same time, a lawyer's advice at its best often consists of recommending a

course of action in the face of conflicting recommendations of experts.



Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a
lawyer knows that a client proposes a course of action that is likely to result in substantial adverse
legal consequences to the client, the lawyer's duty to the client under Rule 1.4 may require that the
lawyer offer advice if the client's course of action is related to the representation. A lawyer ordinarily
has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is
unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's
interest. '

Copr.(c) 2016 Thomson Reuters

I.L.C.S. S Ct Rules of Prof.Conduct Rule 2.1, IL R S CT RPC Rule 2.1

Current with amendments received through April 1, 2016.
C
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ILCS S Ct Rules of Prof.Conduct Rule 3.1
Formerly cited as IL ST CH Rule 3.1; IL ST S CT RPC Rule 3.1
Rule 3.1. Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless
there is a basis in law and fact for dbing so that is not frivolous, which includes a gobd—faith
argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a
criminal proceeding, or the respondent in a proceeding that could result in incarceration, may
nevertheless so defend the proceeding as to require that every element of the case be established.

Credits

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but

also a duty‘not to abuse legal procedure. The law, both procedural and substantive, establishes the
limits within which an advocate may proceed. However, the law is not always clear and never is
static. Accordingly, in determining the proper scope of advocacy, account must be taken of the law's
ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely
because the facts have not first been fully substantiated or because the lawyer expects to develop
vital evidence only by discovery. What is required of lawyers, however, is that they inform
themselves about the facts of their clients' cases and the applicable law and determine that they can
make good-faith arguments in support of their clients' positions. Such action is not frivolous even
though the lawyer believes that the client's position ultimately will not prevail. The action is frivolous,
however, if the lawyer is unable either to make a good-faith argument on the merits of the action
taken or to support the action taken by a good-faith argument for an extension, modification or
reversal of exisﬁng law.

[3] The lawyer's obligations under this Rule are subordinate to federal or state constitutional law that
entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or
contention that otherwise would be prohibited by this Rule.

Copr.(c) 2016 Thomson Reuters

received through April 1, 2016.
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ILCS S Ct Rules of Prof.Conduct Rule 3.2
Formerly cited as IL ST CH Rule 3.2; IL ST S CT RPC Rule 3.2
Rule 3.2. Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
Credits

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT

[1] Dilatory practices bring the administration of justice into disrepute. Although there will be
occasions when a lawyer may properly seek a postponement for personal reasons, it is not proper
for a lawyer to routinely fail to expedite litigation solely for the convenience of the advocates. Nor will
a failure to expedite be reasonable if done for the purpose of frustrating an opposing party's attempt
to obtain rightful redress or repose. It is not a justification that similar conduct is often tolerated by
the bench and bar. The question is whether a competent lawyer acting in good faith would regard
the course of action as having some substantial purpose other than delay. Realizing financial or

other benefit from otherwise improper delay in litigation is not a legitimate interest of the client.

Copr.(c) 2016 Thomson Reuters
I.L.C.S. S Ct Rules of Prof.Conduct Rule 3.2, IL R S CT RPC Rule 3.2
Current with amendments received through April 1, 2016.
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ILCS S Ct Rules of Prof.Conduct Rule 3.3
Formerly cited as IL ST CH Rule 3.3; IL ST S CT RPC Rule 3.3
Rule 3.3. Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false stétement of fact or law to a tribunal or fail to correct a false statement of material
fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to
be directly adverse to the position of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness
called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A
lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter,
that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person
intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the
proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the
fribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and
apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the
lawyer that will enable the tribunal to make an informed decision, whether or not the facts are

adverse.

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a
tribunal. See Rule 1.0(m) for the definition of “tribunal.” It also applies when the lawyer is
representing a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative
authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take
reasonable remedial measures if the lawyer comes to know that a client who is testifying in a
deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that
undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an

adjudicative proceeding has an obligation to present the client's case with persuasive force.
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Performance of that duty while maintaining confidences of the client, however, is qualified by the
advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary
proceeding is not required to present an impartial exposition of the law or to vouch for the evidence
submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law
or fact or evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is
usually not required to have personal knowledge of matters asserted therein, for litigation documents
ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions
by the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own
knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly be made
only when the lawyer knows the assertion is true or believes it to be true on the basis of a
reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the
equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to
counsel a client to commit or assist the client in committing a fraud applies in litigation. Regarding
compliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4 (b).
Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward
the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must
recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an
advocate has a duty to disclose directly adverse authority in the controlling jurisdiction that has not
been disclosed by the opposing party. The underlying concept is that legal argument is a discussion
seeking to determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be
false, regardless of the client's wishes. This duty is premised on the Iawyer"s obligation as an officer
of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate
this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false
evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If
the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse
to offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call
the witness to testify but may not elicit or otherwise permit the witness to present the testimony that
the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in
criminal cases. In some jurisdictions, however, courts have required counsel to present the accused
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as a witness or to give a narrative statement if the accused so desires, even if counsel knows that
the testimony or statement will be false. The obligation of the advocate under the Rules of
Professional Conduct is subordinate to such requirements. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence
is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the
trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the
circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of
testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be
false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably
believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in
the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the
special protections historically provided criminal defendants, however, this Rule does not permit a
lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but
does not know that the testimony will be false. Unless the lawyer knows the testimony will be false,
the lawyer must honor the client's decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come
to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another
witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer's
direct examination or in response to cross-examination by the opposing fawyer. In such situations or
if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer
must take reasonable remedial measures. In such situations, the advocate's proper course is to
remonstrate with the client confidentially, advise the client of the lawyer's duty of candor to the
tribunal and seek the client's cooperation with respect to the withdrawal or correction of the false
statements or evidence. If that fails, the advocate must take further remedial action. If withdrawal
from the representation is not permitted or will not undo the effect of the false evidence, the
advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the
situation, even if doing so requires the lawyer to reveal information that otherwise would be
protected by Rule 1.6. It is for the tribunal then to determine what should be done-making a
statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client's false testimony can result in grave consequences to the client,
including not only a sense of betrayal but also loss of the case and perhaps a prosecution for
perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the
truth-finding process which the adversary system is designed to implement. See Rule 1.2(d).
Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the

19



existence of false evidence, the client can simply reject the lawyer's advice to reveal the false
evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer into
being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct
that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise
unlawfully communicating with a witness, juror, court official or other participant in the proceeding,
unlawfully destroying or concealing documents or other evidence or failing to disclose information to
the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer knows that a person,
including the lawyer's client, intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and
fact has to be established. The conclusion of the proceeding is a reasonably definite point for the
termination of the obligation. A proceeding has concluded within the meaning of this Rule when a
final judgment in the proceeding has been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a
tribunal should consider in reaching a decision; the conflicting position is expected to be presented
by the opposing party. However, in any ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates. The object of an ex
parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative
responsibility to accord the absent party just consideration. The lawyer for the represented party has
the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normailly, a lawyer's compliance with the duty of candor imposed by this Rule does not require
that the lawyer withdraw from the representation of a client whose interests will be or have been
adversely affected by the lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a)
to seek permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of
candor results in such an extreme deterioration of the client-lawyer relationship that the lawyer can
no longer competently represent the client. Also see Rule 1.16(b) for the circumstances in which a
lawyer will be permitted to seek a tribunal's permission to withdraw. In connection with a request for

permission to withdraw that is premised on a client's misconduct, a lawyer may reveal information
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relating to the representation only to the extent reasonably necessary to comply with this Rule or as

otherwise permitted by Rule 1
Copr.(c) 2016 Thomson Reuters
I.L.C.S. S Ct Rules of Prof.Conduct Rule 3.3, LR S CT RPC Rule 3.3

Current with amendments received through April 1, 2016.
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ILCS S Ct Rules of Prof.Conduct Rule 3.4
Formerly cited as IL ST CH Rule 3.4; IL ST S CT RPC Rule 3.4
Rule 3.4. Fairness to Opposing Party and Counsel

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a
document or other material having potential evidentiary value. A lawyer shall not counsel or assist
another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness
that is prohibited by law; '

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on
an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort
to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not
be supported by admissible evidence, assert persbnal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to
another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by

refraining from giving such information.

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT

[1] The procedure of the adversary system contemplates that the evidence in a case is to be
marshalled competitively by the contending parties. Fair competition in the adversary system is
secured by prohibitions against destruction or concealment of evidence, improperly influencing
witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain
evidence through discovery or subpoena is an important procedural right. The exercise of that right
can be frustrated if relevant material is altered, concealed or destroyed. Applicable law in many

jurisdictions makes it an offense to destroy material for purpose of impairing its availability in a
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pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also
generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including
computerized information. Applicable law may permit a lawyer to take temporary possession of
physical evidence of client crimes for the purpose of conducting a limited examination that will not
alter or destroy material characteristics of the evidence. In such a case, applicable law may require
the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the
circumstances.

[3] With regard to paragraph (b), it is not improper for a lawyer to pay a witness or prospective
witness the reasonable expenses incurred in providing evidence or to compensate an expert witness
on terms permitted by law. Expenses paid to a witness or prospective witness may include
reimbursement for reasonable charges for travel to the place of a deposition or hearing or to the
place of consultation with the lawyer and for reasonable related out-of-pocket costs, such as for
hotel, meals, or child care, as well as compensation for the reasonable value of time spent attending
a deposition or hearing or in consulting with the lawyer. An offer or payment of expenses may not be
contingent on the content of the testimony or the outcome of the litigation, or otherwise prohibited by
law.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to
another party, for the employees may identify their interests with those of the client. See also Rule

4.2.

Copr.(c) 2016 Thomson Reuters
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ILCS S Ct Rules of Prof.Conduct Rule 4.1
Formerly cited as IL ST CH Rule 4.1; IL ST S CT RPC Rule 4.1
Rule 4.1. Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knoWingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or

fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT

Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has
no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the
lawyer incorporates or affirms a statement of another person that the lawyer knows is false.
Misrepresentations can also occur by partially true but misleading statements or omissions that are
the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false
statement or for misrepresentations by a lawyer other than in the course of representing a client, see
Rule 8.4.

Statements of Fact
[2] This Rule refers to statements of fact as well as law. Whether a particular statement should be

regarded as one of fact can depend on the circumstances. Under generally accepted conventions in
negotiation, certain types of statements ordinarily are not taken as statements of material fact.
Estimates of price or value placed on the subject of a transaction and a party's intentions as to an
acceptable settlement of a claim are ordinarily in this category, and so is the existence of an
undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers
should be mindful of their obligations under applicable law to avoid criminal and tortious
misrepresentation.

Crime or Fraud by Client

[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the
lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set
forth in Rule 1.2(d) and addresses the situation where a client's crime or fraud takes the form of a lie
or misrepresentation. Ordinarily, a lawyer can avoid assisting a client's crime or fraud by withdrawing
from the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of

withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases,
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substantive law may require a lawyer to disclose information relating to the representation to avoid
being deemed to have assisted the client's crime or fraud. If the lawyer can avoid assisting a client's
crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to
do so, unless the disclosure is prohibited by Rule 1.6.

Copr.(c) 2016 Thomson Reuters
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ILCS S Ct Rules of Prof.Conduct Rule 4.4
Formerly cited as IL ST CH Rule 4.4; IL ST S CT RPC Rule 4.4
Rule 4.4. Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other
than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate
the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information relating to the
representation of the lawyer's client and knows that the document or electronically stored information

was inadvertently sent shall promptly notify the sender.

Adopted July 1, 2009, eff. Jan. 1, 2010. Amended Oct. 15, 2015, eff. Jan. 1, 2016.

COMMENT

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the
client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It
is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining
evidence from third persons and unwarranted intrusions into privileged relationships, such as the
client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive a document or electronically stored
information that was mistakenly sent or produced by opposing parties or their lawyers. A document
or electronically stored information is inadvertently sent when it is accidentally transmitted, such as
when an email or letter is misaddressed or a document or electronically stored information is
accidentally included with information that was intentionally transmitted. If a lawyer knows that such
a document or electronically stored information was sent inadvertently, then this Rule requires the
lawyer to promptly notify the sender in order to permit that person to take protective measures.
Whether the lawyer is required to take additional steps, such as returning the document or
electronically stored information, is a matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document or electronically stored information has been
waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a document
or electronically stored information that the lawyer knows may have been inappropriately obtained by
the sending person. For purposes of this Rule, “document or electronically stored information”
includes, in addition to paper documents, email and other forms of electronically stored information,
including embedded data (commonly referred to as “metadata”), that is subject to being read or put
into readable form. Metadata in electronic documents creates an obligation under this Rule only if

the receiving lawyer knows that the metadata was inadvertently sent to the receiving lawyer.
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[3] Some lawyers may choose to return a document or delete electronically stored information
unread, for example, when the lawyer learns before receiving it that it was inadvertently sent. Where
a lawyer is not required by applicable law to do so, the decision to voluntarily return such a
document or delete electronically stored information is a matter of professional judgment ordinarily
reserved to the lawyer, See Ruiles 1.2 and 1.4.

Comment adopted July 1, 2009, eff. Jan. 1, 2010. Amended Oct. 15, 2015, eff. Jan. 1, 2016.
Copr.(c) 2016 Thomson Reuters
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ILCS S Ct Rules of Prof.Conduct Rule 8.4
Formerly cited as IL ST CH Rule 8.4; IL ST S CT RPC Rule 8.4
Rule 8.4. Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce
another to do so, or do so through the acts of another.
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness, or fitness
as a lawyer in other respects.
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
(d) engage in conduct that is prejudicial to the administration of justice.
(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law.
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of
judicial conduct or other law. Nor shall a lawyer give or lend anything of value to a judge, official, or
employee of a tribunal, except those gifts or loans that a judge or a member of the judge's family
may receive under Rule 65(C)(4) of the lllinois Code of Judicial Conduct. Permissible campaign
contributions to a judge or candidate for judicial office may be made only by check, draft, or other
instrument payable to or to the order of an entity that the lawyer reasonably believes to be a political
committee supporting such judge or candidate. Provision of volunteer services by a lawyer to a
political committee shall not be deemed to violate this paragraph.
(g) present, participate in presenting, or threaten to present criminal or professional disciplinary
charges {o obtaih an advantage in a civil matter.
(h) enter into an agreement with a client or former client limiting or purporting to limit the right of the
client or former client to file or pursue any complaint before the lllinois Attorney Registration and
Disciplinary Commission.
(i) avoid in bad faith the repayment of an education loan guaranteed by the lllinois Student
Assistance Commission or other governmental entity. The lawful discharge of an education loan in a
bankruptcy proceeding shall not constitute bad faith under this paragraph, but the discharge shall not
preclude a review of the lawyer's conduct to determine if it constitutes bad faith.
(j) violate a federal, state or local statute or ordinance that prohibits discrimination based on race,
sex, religion, national origin, disability, age, sexual orientation or socioeconomic status by conduct
that reflects adversely on the lawyer's fitness as a lawyer. Whether a discriminatory act reflects
adversely on a lawyer's fitness as a lawyer shall be determined after consideration of all the
circumstances, including: the seriousness of the act; whether the lawyer knew that the act was
prohibited by statute or ordinance; whether the act was part of a pattern of prohibited conduct; and

whether the act was committed in connection with the lawyer's professional activities. No charge of
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professional misconduct may be brought pursuant to this paragraph until a court or administrative
agency of competent jurisdiction has found that the lawyer has engaged in an unlawful
discriminatory act, and the finding of the court or administrative agency has become final and
enforceable and any right of judicial review has been exhausted.

(k) if the lawyer holds public office:

(1) use that office to obtain, or attempt to obtain, a special advantage in a legislative matter for a
client under circumstances where the lawyer knows or reasonably should know that such action is
not in the public interest;

(2) use that office to influence, or attempt to influence, a tribunal to act in favor of a client; or

(3) represent any client, including a municipal corporation or other public body, in the promotion or
defeat of legislative or other proposals pending before the public body of which such lawyer is a

member or by which such lawyer is employed.

Adopted July 1, 2009, eff. Jan. 1, 2010.

COMMENT
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional

Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when
they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses
involving “moral turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that have no specific
connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire
criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of
those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of
trust, or serious interference with the administration of justice are in that category. A pattern of
repeated offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.

[3] A lawyer who, in the course of representing a client, knowingly manifests by words or conduct,
bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or
socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration
of justice. Legitimate advocacy respecting the foregoing factors does not violate paragraph (d). A
trial judge's finding that peremptory challenges were exercised on a discriminatory basis does not
alone establish a violation of this Rule.
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[4] A lawyer may refuse to comply with an obligation imposed by law upon a good-faith belief that no
valid obligation exists. The provisions of Rule 1.2(d) concerning a good-faith challenge to the validity,
scope, meaning or application of the law apply to challenges of legal regulation of the practice of
law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens.
A lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers.
The same is true of abuse of positions of private trust such as trustee, executor, administrator,
guardian, agent and officer, director or manager of a corporation or other organization.

Copr.(c) 2016 Thomson Reuters
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ILCS S. Ct. Rule 201
Formerly cited as IL ST CH 110A 201; IL ST S. Ct. Rule 201
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Rule 201. General Discovery Provisions

(a) Discovery Methods. Information is obtainable as provided in these rules through any of the
following discovery methods: depositions upon oral examination or written questions, written
interrogatories to parties, discovery of documents, objects or tangible things, inspection of real
estate, requests to admit and physical and mental examination of persons. Duplication of discovery
methods to obtain the same information and discovery requests that are disproportionate in terms of
burden or expense should be avoided.

{b) Scope of Discovery.

(1) Full Disclosure Required. Except as provided in these rules, a party may obtain by discovery full
disclosure regarding any matter relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking disclosure or of any other party,
including the existence, description, nature, custody, condition, and location of any documents or
tangible things, and the identity and location of persons having knowledge of relevant facts. The
word “documents,” as used in Part E of Article I, includes, but is not limited to, papers, photographs,
films, recordings, memoranda, books, records, accounts, communications and electronically stored
information as defined in Rule 201(b)(4).

(2) Privilege and Work Product. All matters that are privileged against disclosure on the trial,
including privileged communications between a party or his agent and the attorney for the party, are
privileged against disclosure through any discovery procedure. Material prepared by or for a party in
preparation for trial is subject to discovery only if it does not contain or disclose the theories, mental
impressions, or litigation plans of the party's attorney. The court may apportion the cost involved in
originally securing the discoverable material, including when appropriate a reasonable attorney's fee,
in such manner as is just.

(3) Consultant. A consultant is a person who has been retained or specially employed in anticipation
of litigation or preparation for trial but who is not to be called at trial. The identity, opinions, and work
product of a consultant are discoverable only upon a showing of exceptional circumstances under
which it is impracticable for the party seeking discovery to obtain facts or opinions on the same
subject matter by other means.

(4) Electronically Stored Information. (‘ESI”) shall include any writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or data compilations in any medium from
which electronically stored information can be obtained either directly or, if necessary, after
translation by the responding party into a reasonably usable form.

(c) Prevention of Abuse.

(1) Protective Orders. The court may at any time on its own initiative, or on motion of any party or

witness, make a protective order as justice requires, denying, limiting, conditioning, or regulating
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discovery to prevent unreasonable annoyance, expense, embarrassment, disadvantage, or
oppression.

(2) Supervision of Discovery. Upon the motion of any party or witness, on notice to all parties, or on
its own initiative without notice, the court may supervise all or any part of any discovery procedure.
(3) Proportionality. When making an order under this Section, the court may determine whether the
likely burden or expense of the proposed discovery, including electronically stored information,
outweighs the likely benefit, taking into account the amount in controversy, the resources of the
parties, the importance of the issues in the litigation, and the importance of the requested discovery
in resolving the issues.

(d) Time Discovery May Be Initiated. Prior to the time all defendants have appeared or are
required to appear, no discovery procedure shall be noticed or otherwise initiated without leave of
court granted upon good cause shown.

(e) Sequence of Discovery. Unless the court upon motion, for the convenience of parties and
witnesses and in the interests of justice, orders otherwise, methods of discovery may be used in any
sequence, and the fact that a party is conducting discovery shall not operate to delay any other
party's discovery.

(f) Diligence in Discovery. The trial of a case shall not be delayed to permit discovery unless due
diligence is shown.

(g) Discovery in Small Claims. Discovery in small claims cases is subject to Rule 287.

(h) Discovery in Ordinance Violation Cases. In suits for violation of municipal ordinances where
the penalty is a fine only no discovery procedure shall be used prior to trial except by leave of court.
(i) Stipulations. If the parties so stipulate, discovery may take place before any person, for any
purpose, at any time or place, and in any manner.

(i) Effect of Discovery Disclosure. Disclosure of any matter obtained by discovery is not
conclusive, but may be contradicted by other evidence.

(k) Reasonable Attempt to Resolve Differences Required. The parties shall facilitate discovery
under these rules and shall make reasonable attempts to resolve differences over discovery. Every
motion.with respect to discovery shall incorporate a statement that counsel responsible for trial of the
case after personal consultation énd reasonable attempts to resolve differences have been unable to
reach an accord or that opposing counsel made himself or herself unavailable for personal
consultation or was unreasonable in attempts to resolve differences.

(1) Discovery Pursuant to Personal Jurisdiction Motion.

(1) While a motion filed under section 2-301 of the Code of Civil Procedure is pending, a party may
obtain discovery only on the issue of the court's jurisdiction over the person of the defendant unless:
(a) otherwise agreed by the parties; or (b) ordered by the court upon a showing of good cause by the

party seeking the discovery that specific discovery is required on other issues.
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(2) An objecting party's participation in a hearing regarding discovery, or in discovery as allowed by
this rule, shall not constitute a waiver of that party's objection to the court's jurisdiction over the
person of the objecting party.

(m) Filing Materials with the Clerk of the Circuit Court. No discovery may be filed with the clerk of
the circuit court except by order of court. Local rules shall not require the filing of discovery. Any
party serving discovery shall file a certificate of service of discovery document. Service of discovery
shall be made in the manner provided for service of documents in Rule 11.

(n) Claims of Privilege. When information or documents are withheld from disclosure or discovery
on a claim that they are privileged pursuant to a common law or statutory privilege, any such claim
shall be made expressly and shall be supported by a description of the nature of the documents,
communications or things not produced or disclosed and the exact privilege which is being claimed.
(o) Filing of Discovery Requests to Nonparties. Notwithstanding the foregoing, a copy of any
discovery request under these rules to any nonparty shall be filed with the clerk in accord with Rule
104(b).

(p) Asserting Privilege or Work Product Following Discovery Disclosure. If information
inadvertently produced in discovery is subject to a claim of privilege or of work-product protection,
the party making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, each receiving party must promptly return, sequester, or destroy the
specified information and any copies; must not use or disclose the information until the claim is
resolved:; must take reasonable steps to retrieve the information if the receiving party disclosed the
information to third parties before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The producing party must also preserve the

information until the claim is resolved.
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Rule 206. Method of Taking Depositions on Oral Examination

(a) Notice of Examination; Time and Place. A party desiring to take the deposition of any person
upon oral examination shall serve notice in writing a reasonable time in advance on the other
parties. The notice shall state the time and place for taking the deposition; the name and address of
each person to be examined, if known, or, if unknown, information sufficient to identify the deponent;
and whether the deposition is for purposes of discovery or for use in evidence.

(1) Representative Deponent. A party may in the notice and in a subpoena, if required, name as the
deponent a public or private corporation or a partnership or association or governmental agency and
describe with reasonable particularity the matters on which examination is requested. In that event,
the organization so named shall designate one or more officers, directors, or managing agents, or
other persons to testify on its behalf, and may set forth, for each person designated, the matters on
which that person will testify. The subpoena shall advise a nonparty organization of its duty to make
such a designation. The persons so designated shall testify as to matters known or reasonably
available to the organization.

(2) Audio-Visual Recording to be Used. If a party serving notice of deposition intends to record the
deponent's testimony by use of an audio-visual recording device, the notice of deposition must so
advise all parties to the deposition. If any other party intends to record the testimony of the witness
by use of an audiovisual recording device, notice of that intent must likewise be served upon all
other parties a reasonable time in advance. Such notices shall contain the name of the recording-
device operator. After notice is given that a deposition will be recorded by an audio-visual recording
device, any party may make a motion for relief in the form of a protective order under Rule 201. If a
hearing is not held prior to the taking of the deposition, the recording shall be made subject to the
court's ruling at a later time.

If the deposition is to be taken pursuant to a subpoena, a copy of the subpoena shall be attached to -
the notice. On motion of any party upon whom the notice is served, the court, for cause shown, may
extend or shorten the time. Unless otherwise agreed by the parties or ordered by the court,
depositions shall not be taken on Saturdays, Sundays, or court holidays.

(b) Any Party Entitled to Take Deposition Pursuant to a Notice. When a notice of the taking of a
deposition has been served, any party may take a deposition under the notice, in which case the
party shall pay the fees and charges payable by the party at whose instance a deposition is taken.
(c) Scope and Manner of Examination and Cross-Examination.

(1) The deponent in a discovery depositi'on may be examined regarding any matter subject to
discovery under these rules. The deponent may be questioned by any party as if under cross-

examination.



(2) In an evidence deposition the examination and cross-examination shall be the same as though
the deponent were testifying at the trial.

3) ObjeCtidns at depositions shall be concise, stating the exact legal nature of the objection.

(d) Duration of Discovery Deposition. No discovery deposition of any party or witness shall
exceed three hours regardless of the number of parties involved in the case, except by stipulation of
all parties or by order upon showing that good cause warrants a lengthier examination.

(e) Motion to Terminate or Limit Examination. At any time during the taking of the deposition, on
motion of any party or of the deponent and upon a showing that the examination is being conducted
in bad faith or in any manner that unreasonably annoys, embarrasses, or oppresses the deponent or
party, the court may order that the examination cease forthwith or may limit the scope and manner of
taking the examination as provided by these rules. An examination terminated by the order shall be
resumed only upon further order of the court. Upon the demand of the objecting party or deponent,
the taking of the deposition shall be suspended for the time necessary to present a motion for an
order. The court may require any party, attorney or deponent to pay costs or expenses, including
reasonable attorney fees, or both, as the court may deem reasonable.

(f) Record of Examination; Oath; Objections. The officer before whom the deposition is to be
taken shall put the witness on oath and shall personally, or by someone acting under the officer's
direction and in his or her presence, record the testimony of the witness. The testimony shall be
taken stenographically, by sound-recording device, by audio-visual recording device, or by any
combination of all three. The testimony shall be transcribed at the request of any party. Objections
made at the time of the examination to the qualifications of the officer taking the deposition, to the
manner of taking it, to the evidence presented, or to the conduct of any person, and any other
objection to the proceedings, shall be included in the deposition. Evidence objected to shall be taken
subject to the objection. In lieu of participating in the oral examination, parties served with notice of
taking a deposition may transmit written questions to the officer, who shall propound them to the

witness and record the answers verbatim.



